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THE CONTRACT OF ENDORSEMENT. 


When the Court of Appeals decided in the case of Warden ¢- 
Griswold, at the suit of the Cayuga County Bank, that the holder of 
a promissory note might break down the notice of protest served, 
and recover upon a note, different from the one mentioned and de- 
scribed in the notice, it was evident that thereafter it would always 
be more safe and prudent not to describe the contract at all, as it 
would be much easier to fill up a blank notice at the circuit by the 
introduction of “ accessory facts,” than it would be to break down an 
affirmative notice, and then, build up a new one, in opposition to it. 
Hence, discreet notaries, instead of giving a “ complete specification 
of the bill or note in the notice of dishonor,” as was formerly required 
of them, have adopted the more safe and prudent rule of saying as 
little about the note they protest as they conveniently can, as may 
be seen by the following report of a case recently tried in Ontario 
County. In that case, it is true, the notary described the note as an 
eight hundred dollar note, but that was mere surplusage; indeed, 
under the ruling of the Court of Appeals, he might have described 
the note as a four hundred dollar note with perfect safety and pro- 
priety, for it has been judicially determined, that a variance of pre- 
cisely one-half in the amount of the note and number of endorsers is, 
as a legal proposition, an immaterial variance. “But,” says the 
court in the case of Warden & Griswold, at the suit of the bank, “ it 
“is contended that the notice merely informs the defendants of the 
“non-payment of a note drawn and endorsed respectively by the 
“defendants for $300, and not of a note for $600, endorsed by the 
“defendants jointly. Concede that such variance or misdescription 
“exists. It is well settled in accordance with good sense, that an 
“immaterial variance in the notice will not vitiate it.”* 

It ought, perhaps, to be stated, that Judge Selden felt bound, in 
consequence of the decision made by the Court of Appeals in the 
case of Warden & Griswold, at the suit of the Cayuga County Bank, 
to rule as he did in the following case. ttt 





* New-York Legal Observer, vol. 7, pp. 114, 169, 233, 265 ; vol. 8, p. 41. 
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N. D. Supreme Conrt. 


Tuomas Beats agst. Vinron Peck, Rosert T. Leacu and Nancy Peck, 
Administrators of the estate of Reynotp Peck, deceased, and Amon 
LAMPHIRE. 


STATEMENT OF THE CASE. 


This action was commenced on the 15th day of January, A. D. 
1850, by the service of the summons and complaint. The answer 
was served on the 25th day of February, 1850. 

The action is upon a promissory note made by the defendant, Amon 
Lamphire, and purporting to be endorsed by Reynold Peck. The 
complaint alleges the making of the note and the endorsement of the 
same by Reynold Peck, in his lifetime, of which the following is a 


copy: 


“ $800. West Bloomfield, September the 10th, 1849. 
“Three months after date, for value recevd, I promise to pay 
to the order of Mr. Reynold Peck, eight hundred dollars, at D. Brig- 
ham & Co. office, in the city of New-York. 
(Signed) “AMON LAMPHIRE. 


(Endorsed) “ Reynoup Peck.” 


The defendant, Lamphire, did not appear in the action, but suffered 
a default to be taken against him. The defendants, the administra- 
tors of Reynold Peck, put in their answer, under oath, taking issue 
upon the allegations in the complaint. 

The action was tried at the Ontario Circuit, on the first day of 
June, 1850, before the Hon. Samuel L. Selden, and a verdict was 
rendered for the plaintiff on that day, for the sum of $826,87, upon 
which a judgment was entered against the defendants, on the 27th 
May, 1851, from which the defendants, the administrators of Reynold 
Peck, appeal. 

The following is a copy of the bill of exceptions : 


7 


BILL OF EXCEPTIONS. 


Afterwards, to wit, at a Circuit Court, held at the Court House, in 
the village of Canandaigua, in and for the county of Ontario, on the 
30th day of May, one thousand eight hundred and fifty, before Samuel 
L. Selden, Esq., the Circuit Judge appointed to hold the said Circuit, 
according to the form of the statute in such case made and provided, 
the aforesaid issue so joined between the parties aforesaid, came on 
to be tried by a jury of the county of Ontario aforesaid, for that pur- 
pos® duly empanelled, good and lawful men of the said county, at 
which day, came as well the said plaintiff as the said defendants, by 
their respective attorneys aforesaid ; and the jurors of the jury afore- 
said, empanelled to try the said issue, being called, also came, and 
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were then and there, in due manner, chosen and sworn to try the 
same issue. 
And upon the trial of that issue, the counsel for the said plaintiff 
to maintain and prove the said issue on his part, called as a witness, 
Solon Peck, who being first duly sworn, the counsel for the said 
plaintiff presented to the witness the promissory note upon which 
this suit was brought, and the witness testified: That he was ac- 
quainted with the handwriting of Reynold Peck, and had seen him 
write ; and that he believed the endorsement of the name of “ Rey- 
nold Peck,” upon the said note shown to him, to be in his hand- 
writing. 
The said note was in the words and figures following, to wit : 





West Bloomfield, September the 10th, 1849. 
“ Three months after date, for value recevd, I promise to pay 
to the order of Mr. Reynold Peck, eight hundred dollars, at D. Brig- 
ham & Co. office, in the city of New-York. 
Signed) “AMON LAMPHIRE. 


(Endorsed) “ Reynoip Peck.” 


«“ $800. 


The plaintiff ’s counsel then proved that the said note was, on the 
13th day of December, 1849, duly presented by William Bloomfield, 
a notary public, at the place designated therein, for the payment of 
the same, and payment thereof demanded and refused; and that a 
notice of the non-payment and protest of the same had been by him, 
on the 14th day of December aforesaid, deposited in the Post Office, 
in New-York City, directed to “ Reynold Peck, West Bloomfield, On- 
tario Co., N. Y.” 

The witness, Solon Peck, then further testified as follows: In De- 
cember last, I was post-master at West Bloomfield, in this county ; 
some time in that month, I received a communication by mail, from 
the plaintiff, who resides at Canandaigua, in this county, in reference 
to acertain note endorsed by Reynold Peck; held by him. In that 
communication the plaintiff enclosed to me a copy of a notice of pro- 
test, which he stated had been received by him from New-York, and 
also stated that there would probably be a similar notice for Reynold 
Peck, post-marked “ New-York City ;” and requested me to take it 
from the office, and deliver it to the administrators of Mr. Peck’s es- 
tate, and get from them an acknowledgment of the notice of protest. 
I cannot state the day, but think it was on the 17th December. 
There was no Sunday mail to West Bloomfield. I think I replied to 
it the same day I received it. 

The same day I received the communication from Mr. Beals, a 
letter came to the Post Office, addressed to “Reynold Peck,” and 

ost-marked “ New-York.” I supposed it to be the notice alluded to 

y the plaintiff, and I took it from the office and delivered it to Vin- 
ton Peck, in the presence of Mr. Leach, both of whom are adminis- 
trators of the estate of Reynold Peck. Mr. Peck took the letter and 
openedit. Iasked him if it was a notice of protest, and he said it was. _ 
I then showed him the notice received by me, from Mr. Beals, and he © 
said it was similar, or the same in substance. At that time or at 
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some other, I had a conversation with Vinton Peck for Mr. Beals, and 
asked him if they wanted the whole time to pay the note, or would 
pay it then. He said he should like to see it. That he had heard 
that Mr. Beals held a note endorsed by Reynold Peck, and that he 
should like to see it. No one was present but Vinton Peck. The 
administrators of Reynold Peck all reside at West Bloomfield, four- 
teen miles from Canandaigua. 

On his cross-examination, this witness further testified: I cannot 
say whether the communication from Mr. Beals was dated on the 
15th or 17th day of December. That communication enclosed one re- 
ceived by him, and stated that one similar to that, directed to Rey- 
nold Peck, would be in the mail at my office, and desired me to give 
it to Vinton Peck and Mr. Leach. He named them in the letter as 
the administrators of Reynold Peck. Very soon after Mr. Peck’s 
death, I had a conversation with the plaintiff about the death of Rey- 
nold Peck, and I think I told him in that conversation, who the ad- 
ministrators of Mr. Peck’s estate were. The defendants were then 
talked about by us as administrators of Mr. Peck’s estate; their 
names were mentioned. This was before the note fell due. It was 
then I understood the note belonged tohim. In a subsequent conver- 
sation, he told me the note had gone to New-York for presentation 
for payment. I cannot state how long it was after the appointment . 
of administrators I had the conversation with Mr. Beals, but it was 
before December. The note fell due in December. Mr. Beals lives 
in Canandaigua. He isa banker. Mr. Peck died in Canandaigua. 
The Surrogate’s office of Ontario county is in Canandaigua. 

The notice which was delivered to Vinton Peck, was then intro- 
duced and read in evidence, and was admitted to be the only notice 
directed to Reynold Peck by the said notary public on protesting the 
note in suit ; and the one which was delivered to the said Vinton 
Peck by Solon Peck : 


“ New-York, Dec. 13, 1849. 

“Sm: Please to take notice, that a promissory note, made by 
Amon Lampbhire, for $800 5s dollars, endorsed by you, was this day 
protested for non-payment, and that the holders look to you for the 
payment thereof. ; 

“Your obedient servant, 
“ WILLIAM BLOOMFIELD, ~ 
“ Notary Public and Attorney at Law.” 


This notice was mailed and post-marked at “ New-York, Decem- 
ber 14th,” directed on the outside to “Mr. Reynold Peck, West 
Bloomfield, Ontario Co., N. Y.,” which is the only direction upon the 
notice, showing to whom the same was addressed. 

The plaintiff ’s counsel then rested his cause, and the defendants’ 
counsel then moved the Court, that the plaintiff be non-suited upon 
the following grounds : 

_ _ Ist. The notice of protest is defective and irregular of itself, and 
being so it could not be sufficient, although received by the adminis- 
trators of the endorser to charge his estate. 
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2d. The notice is defective, because it does not state that payment 
of the note was ever demanded and refused at the place appointed 
therein for the payment of the same. It does not describe the note 
in any particular, except as to the amount. It does not state when 
the same was dated, nor where, nor to whom payable, nor when it 
fell due; nor when nor where it was presented for payment, and pay- 
ment refused. 

3d. Because there is no evidence that all of the administrators of 
the estate of Reynold Peck have ever received notice of the non- 
payment or protest of the note, and that the notice to two of the ad- 
ministrators is not sufficient to charge the estate. x 

4th. That under the evidence in the case a notice directed to 
“ Reynold Peck” was not sufficient, though received by the adminis- 
trators of his estate. It should have been addressed to them in their 
representative character. 

5th. The notice does not describe the note so as to convey to the 
mind of the endorser, or of the administrators, notice of the identity 
of the note, nor does it so describe it as to enable them to determine 
that it is the note in suit; and there is no evidence that the admin- 
istrators, who received the notice in evidence, had any previous 
knowledge of the existence of the note in suit, or of the contents or 
terms of the same, from which, taken with the notice received by 
them, they could determine that the note in suit was the same note 
referred to in the notice of protest, or what note was intended to be 
described.* 





# That is not the question. It is of no kind of consequence whether the description in the 
notice would or would not apply as well to any other eight hundred dollar note as to the one 
in suit. So far from the notary being under any obligation, as a legal proposition, to describe 
the note in the notice, so that the description would better apply to the note in suit than to 
any other eight hundred dollar note, he was under no obligation to describe the note at all in 
the notice ; but, on the contrary thereof, he might, affirmatively, have stated that the note 
which he did protest for non-payment was a four hundred dollar note. In the case of the 
Cayuga County Bank against Warden & Griswold, Judge Jewitt himself says, ‘‘ the notice” 
is dated Cayuga County Bank, Auburn, May 3, 1845, and states that S. Warden’s note for 
$300, payable at this bank, endorsed, &c., “‘ was” this evening protested for non-payment, 
&c. There is then no question but that the notice in the above case might have stated affirm- 
atively that Amon Lamphire’s note for $400, &c., had been protested; and yet, counsel 
make a point that the notice of protest would as well describe any other $800 note as the 
$800 note in suit. The only point about the matter is, whether the notice is not defective 
Sor having described the note as an $800 note, as it was, instead of a $400 note, as it was 
not. Inthe case of the Cayuga County Bank v. Warden & Griswold, the Supreme Court 
sitting in the seventh judicial district, Jndge Selden being on the bench, decided that the no- 
tary was bound to describe the note in the notice as it was, and not as it was not; and 
that a notice which “ stated,” in the language of Judge Jewitt, that S. Warden’s note “ for 
$300” &c., was protested for non-payment, did state that, that it stated what it did state, 
and did not statesomething different from what it did state ; that read as it did read, and did not 
read different from what it did read. Andthat sucha notice, which did thus state that a three 
hundred dollar note had been protested, did state the fact, and therefore it was not as # legal 
proposition, a certain and a correct description of a six hundred dollar note. The Supreme 
Court decided that the notice stated just what Judge Jewitt says it did state—nothing more 
nor less—that was all the Supreme Court did decide—all that it could decide—and all that 
it had a right to decide. That judgment was reversed. What, now, as a legal proposition, 
is a correct and accurate description of a note,in a notice? When, as a legal question, does 
one paper correctly and truly describe another paper? When it states it as it is, or when it 
states it as it was not ? What is the rule of law upon the subject? Must the notice state 
the note as it is, or must it state the note as it is not? Which way is the correct way, 
and which way incorrect ; which way is the truth, and which way is false? Which way 
right and which way wrong? 
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6th. That the notice in evidence may as well be taken to describe 
any other eight hundred dollar note, payable at any other place or 
time, or dated at any other time, as the note in suit. 

7th. That the note being protested upon the 13th day of Decem- 
ber, the notice mailed at New-York upon the 14th was not sufficient. 
It should have been mailed on the day of the protest. : 

The said Judge did then and there overrule each and every of the 
said objections and positions so made and taken by the said defend- 
ants’ counsel, and stated, that for the purposes of this trial, he should 
hold as matter of law and charge the jury that the notice in evi- 
dence, together with the evidence given, was sufficient to charge the 
administrators of the estate of Reynold Peck, in this suit. 

To each and every of which decisions, so made by the said Judge, 
the counsel for the defendants did there and then except. 

No further evidence was given upon the trial of the cause, in re- 
spect to the question of protest, or notice of the non-payment of the 
note in suit; but further evidence was given upon both sides, upon 
the issue of the genuineness of the signature of the said Reynold Peck 
upon the note in suit; and the said Judge holding that the plaintiff 
upon that question held the affirmative of the issue, the said plaintiff 
proceeded to call witnesses and introduce testimony as to the genuine- 
ness of the said signature ; and among other witnesses to maintain 
the said issue on his part, the plaintiff called 

Amon Lamphire, who testified, among other things, that he was 
the maker of the note in question, and that he saw Reynold Peck 
endorse the same ; and that he, Lamphire, delivered the note after- 
wards to the plaintiff, who advanced the money upon the same. 

The plaintiff then called Anthony Yorks, who, among other things, 
testified: That on or about the eleventh day of September last, he 
had a conversation, while at the State Fair, at Syracuse, with Rey- 
nold Peck, in regard to the amount of his (Mr. Peck’s) endorsements 
and liabilities for Amon Lamphire. And the witness said that he 
had an impression, but he was not certain, that Mr. Peck, during 
that conversation, mentioned or referred to a note which was en- 
dorsed by him and held by Mr. Beals. 

On his cross-examination, the witness stated that he could not re- 
collect that Mr. Peck had so stated to him as last stated; that it was 
@ mere impression upon his mind. The witness also testified that 
the note in suit had been the subject of frequent conversation betweefi 
him and others at different times. 

The evidence being closed, his Honor, the Judge, charged the 
jury that this was an action upon a promissory note, made by Amon 
Lamphire, and purporting to be endorsed by Reynold Peck ; that the 
question of the sufficiency of the proof of a due protest of the note in 
suit, and of the notice of the non-payment of the same, so as to charge 
the estate of the endorser, Reynold Peck, was a question of law for 
the court to decide ; and with that they had nothing to do. And.the 
court did then decide and instruct the jury that the evidence of the 
non-payment and protest of the note and of notice thereof, which 
had been made by the plaintiff, was sufficient to charge the defend- 
ants, as administrators of the estate of Reynold Peck. That this 
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question being disposed of by the court, there was left for the deter- 
mination of the jury but one question, and that was, whether the 
signature of Reynold Peck, upon the note in suit, was a genuine sig- 
nature or not; that on this question there was conflicting testimony, 
and it was for them to determine and find from all the evidence in 
the case, the fact, whether the note was endorsed by Reynold Peck or 
not. 

And the Judge did also then, among other things, further charge 
and instruct the jury, that in considering the testimony of Anthony 
Yorks, who had testified in behalf of the plaintiff, and in regard to 
the statement made by him, that he had an impression, but was not 
certain, that Mr. Peck, during a conversation had between him and 
Mr. Peck, while at Syracuse, mentioned or referred to a note endorsed 
by him and held by Mr. Beals, the jury were to consider that testi- 
mony, in determining whether Mr. Peck did endorse the note in suit ; 
for if he, at that time, admitted to the witness, Yorks, that Mr. Beals 
held such a note, it might be taken by the jury as some evidence that 
Mr. Peck had endorsed the note, because the fact testified to by the 
witness, that there was an impression upon his mind that such a 
statement was made, was some evidence of the fact that the state- 
ment was made. 

To which said charge and instructions to the jury, and to each and 
every part thereof, as well to the instructions to the jury that the 
evidence of the protest, and notice of the non-payment of the said 
note was sufficient to charge the said defendants, the administrators 
of the said Reynold Peck, as also the instructions to the jury in re- 
gard to the-evidence of said witness, Yorks, and every part there- 
of, the counsel for the said defendants did then and there except. 

And the counsel for the defendants did then and there request the 
Judge to charge the jury that the evidence given of the protest of the 
said note, and notice of non-payment of the same, was insufficient to 
charge the said defendants, the administrators of the said Reynold 
Peck, upon the several grounds stated by the defendants’ counsel, on 
the motion for a non-suit of the plaintiff. The said Judge did then 
and there refuse so to charge as requested by the defendants’ counsel, 
to which said refusal the counsel for said defendants did then and 
there except. 

: The counsel for the defendants did also request the said Judge to 
charge and instruct the jury that in regard to the testimony of the 
witness, Yorks, the mere fact that he had an impression on his mind, 
but was not certain, that Reynold Peck had, during the conversation 
between him and Mr. Peck, at Syracuse, mentioned or referred to a 
note held by Mr. Beals, endorsed by him, was not sufficient to au- 
thorize the jury to infer that such a statement was made by Mr. 

Peck. The said Judge did also then and there refuse to charge and 
instruct the jury as last requested, to which decision and refusal the 
counsel for the defendants did then and there except. 

The jury retired under the said charge of the said Judge, and after- 
wards came into court and rendered their verdict, by which they 
found for the said plaintiff the sum of eight hundred and twenty-six 
dollars and eighty-seven cents. 
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And inasmuch as the said several matters so produced and given in 
evidence, and so as aforesaid objected and excepted to, do not appear 
by the record of the verdict aforesaid, the said counsel for the said 
defendants did then and there propose the aforesaid exceptions to the 
opinions, decisions, and charge of the said Judge, and his refusal to 
charge as aforesaid, and then and there requested him to put his seal 
to this bill of exceptions, containing the several matters so produced 
and given in evidence, and objected to, insisted upon, and overruled as 
aforesaid by the said Judge, and to his charge, according to the form 
of the statute in such ease made and provided. And thereupon, the 
said Judge, at the request of the said counsel for the said defendants, did 
put his seal to this bill of exceptions, pursuant to the statute in such 
case made and provided, this first day of June, one thousand eight 
hundred and fifty. 


SAMUEL L. SELDEN. [Szat.] 








HU. S. District Court. 
[Southern District of New-York.] 
Before the Hon. SAMUEL R. BETTS, District Judge. 
[In Admiralty.] 


Joun H. Jones anp oTHERS v. THE Scnooner Hanover, Wm. C. THomr- 
SON AND OTHERS, Claimants. Ww. C. THoMPpson AND OTHERS V. JOHN 
H. Jones AND OTHERS. 


CROSS LIBELS FOR COLLISION AT SEA, &C. 


By the settled law of navigation, applicable to vessels, the one close hauled and the other 
free, sailing during daylight or a clear night, the free is bound to get out of the way of the 
close hauled, by taking proper measures of precaution in time. 

Duriug thick and foggy weather, the law exacts from each vessel the greatest care and vigi- 
lance to avoid collision, which, if observed, and a collision, notwithstanding, takes place, it 
is regarded as an inevitable accident. 

During thick darkness, mist or fog, the Admiralty Courts have noticed various precautions as 
proper to be observed by those navigating under these circumstances—such as carrying 
lights, keeping a good look-out, regulating the speed, notices by fog-horns, bells, and other 
means, to indicate their respective positions. 

No positive law has yet settled that vessels generally are bound to carry lights in the night 
when sailing ; nor have the American Courts of Admiralty recognized any explicit rule as 
obligatory in such cases. 

Held, ‘That no custom was proved of carrying a permanent light at night, while under sail at 
sea, or in the coasting trade. 

The general bearing of testimony indicates that vessels are more misled than aided by a sin- 
gle stationary light on another veussel under sail. 

Held, That under the circumstances of vessels sailing during a thick fog, a light should have 
been within reach of the look-out, to have been exposed, or waved, to give notice to the 
other vessel of their position, and the omission was blameable. 

Held, That in the present case, a suit “in rem” being pending, there was no necessity for a 
cross suit “in personam” until, a decision of the previous suit. Libel in personam dis- 
missed with costs. 

Held, That vessels sailing during a dense fog are bound to have on deck all the disposable 
part of their crew, to aid in keeping a look-out. 
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man. 
Held, Under the circumstances, that the master and crew of the vessel lost were justified in 
abandoning her, and staying on board the other vessel; and, therefore, that their so doing 
did not culpably contribute towards her loss. 
Held, That owners of outge must be made parties to the suit before they can avail themselves 
of the operation of the decree. 


The circumstances of this case sufficiently appear in the opinion 
of the court. 


F. B. Cuttizg, C. B. Moore and W. Q. Morton, for the Amelia. 


D. Lord, Jr., B. F. and W. S. Butler, for the Hanover. 


Betts, Dist. J—These two actions are founded upon a collision at 
sea, between the schooners Amelia and Hanover. Each party 
charges the other with being the blameable cause of the disaster, 
and claims compensation for the damages resulting from it. 

The two vessels came together in a thick fog, early in the evening 
of January 18, 1850, a few miles south-easterly from Hog Island, off 
the eastern coast of Virginia, and about 20 miles from Cape Henry. 

The Amelia left Hampton Roads for New-York at noon the same 
day, laden with flour, grain, &c. The Hanover was light, on her 
return voyage from New-York to Richmond, with passengers, &c. 

The pleadings in neither action state the course of the wind, nor 
the direction either vessel was taking at the time of the collision ; 
but it appears upon the proofs, that the wind was about N. N. W., 
and that the Amelia was steering nearly N. E. by N., close hauled, 
and the Hanover heading nearly S. S. W., four or five points off the 
wind, which would bring them approximating to the same line, run- 
ning in opposing directions, although it is contended by each party 
that their vessel was some points to the windward of the other. 

Had the vessels met in that manner in daylight, or a clear night, 
they were approaching each other so directly that the familiar law 
of navigation would apply, and the Hanover, as sailing with the 
wind, would have been bound to give way, the obligation being im- 
posed on the vessel having the wind free of taking proper measures 
to get out of the way of a vessel which is close hauled. (Story Bail, 
§ 611; Angell on Carriers, § 651; Abbott, 234, margin and notes.) 
If two vessels come together in thick and foggy weather, when all 
reasonable precautions have been taken on board of both, the colli- 
sion is regarded an inevitable accident, and neither is liable to the 
other for the consequences. (2 Wm. Rob., 236, The Itinerant.) But 
the law is strict in exacting from each the observance of the greatest 
care and vigilance under such circumstances, to avoid the danger 
of collisions. 

Various particulars have been adverted to by the courts, as mark- 
ing the exercise or omission of proper prudence in navigating in 
thick darkness, mist or fog. 

These relate to carrying lights, to keeping a sufficient look-out, to 
the speed of movement, and to notices attempted to be given by fog- 

VOL. 1X. 30 
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horns, bells, or other means tending to indicate the presence and po- 
sition of the vessel, and afford a warning to others approaching. 

No positive law has yet settled that sailing vessels are bound to 
carry lights in the night time, when under way. 

The point has been frequently before the English Court of Admi- 
ralty. (2 W. Rob., 1, The Rose ; ibid, 382, The Iron Duke.) The 
Trinity Masters declared their opinion, that under ordinary circum- 
stances, sailing vessels do not show a light, and are not required to 
do so. (2 Wm. Rob., 385.) But one at anchor, in a track frequented 
by other vessels, is bound at night to show an efficient light. (3 Wm. 
Rob., 49, The Victoria ; Abbott, 232, Hay v. Le Neuve.) 

The American courts have repeatedly adverted to the subject, 
without laying down any explicit rule to be regarded as obligatory 
on vessels under way. (17 Mss. Decisions, 15, The Falcon.) But 
when at anchor in a harbor, (Angell on Carriers, § 647, 649; Davies 
Ad. R., 359, The Scioto ; 13 vol. Mss., 53, The Indiana ; 2 Legal Obs., 
67, The North America,) or lights are required by statute to be exhi- 
bited, (8 Law Rep., 275; 5 How., 441, Waring v. Clark,) the 
courts are rigid in exacting an observance of the requirements. 

So, also, when a vessel is discovered approaching, and apparently 
not observing the one she advances upon, the latter, on descrying 
her, if in the night, should exhibit or wave a light, as a warning to 
her. (5 N. Y. Legal Obs., 293, The Neptune; 6 ibid, 198, The Bay 
State ; 3 Wm. Rob., 75, The Birkenhead.) These comprise the points 
considered in the reported American cases. 

I do not, therefore, think the law imposed on the Amelia the obli- 
gation of carrying a light on the occasion, nor is it proved that a 
custom is established in the coasting trade, in which she was en- 
gaged, for vessels in her situation to carry lights. The practice ob- 
tains with many masters to do so, yet, the methods they adopt, ac- 
cording to the evidence, vary with the notions of each individual, and 
a habit of hanging or placing a light somewhere on or above deck, 
however useful it may prove in particular instances, cannot be re- 
garded as amounting to a custom which sailing vessels must observe, 
or an usage of such notoriety that vessels at sea will regulate them- 
selves in expectation of its being done by others. 

The utility of lights on steamers, usually vessels high out of water, 
and which hold a steady course, and are not so much encumbered. 
with sails, so that they can give the lights a conspicuous position, is 
far different from what it may be supposed to be with ships, and 
particularly small vessels, lying low in the water, which, from the 
necessity of veering about with the changes of wind, can afford no 
certain indication by the light, whether their course will interfere 
with that of the other or not.* 





* «MARINE AFFAIRS—NOTICE TO MARINERS.” 


“ The subjoined instructions are forwarded from the U. S. Navy Department. 
“ That all U. S. steamers will carry the following lights when at sea during the night. 
: A white light at the mast-head; a green light on the starboard paddle-box, and a red 
light on the port paddle-box. 
- “It is believed that the general use of these signals would prevent many disasters. 
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Accordingly, the vessel approached can have no sure indication of 
the course of another exhibiting a single light until she is near enough. 
to discover her hull or sails, nor indeed can it be known but that she 
is at anchor. 

As the custom is notorious to show a light when a vessel is at an- 
chor, the general bearing of the testimony in this court upon the sub- 
ject for several years has been, that sailing vessels are more misled 
than aided by a single stationary light on another sailing vessel un- 
der way. A lamp, or brand of fire waved to and fro, is a significant 
signal that the vessels are closely approximating, and it is a fault to: 
omit giving such signal, when one vessel has time to do it, or for the 
other not to heed it when given. 

In the present case, I do not think the testimony fixes any blame 
on the Amelia for not carrying a light, or shows the one on the 
Hanover was any advantage to her. 

Was anything omitted on the Amelia after the Hanover’s light 
was descried, proper to be done, or anything wrong done, which 
tended to produce the collision ? 

These enquiries can only be solved by the testimony furnished 
from the Amelia, and the consideration of the relative positions of 
the two vessels, because nothing was known of her on the Hanover 
until the instant of collision. Kearney, the man on the weather bow 
of the Amelia, testifies that he was on the look-out. He saw a light 
right forward, and a little to the windward of the Amelia. He 
called to the mate at the helm to knowif he saw it, and was an- 
swered he did not. Then called a second time, and ordered him to 
port the helm as hard up as he could—gave the order quick, “ up 
and hard up.” As the vessels were striking, he heard an order from 
the Hanover to put up the helm, but could not tell whether it was 
given to that vessel or the Amelia. 

Captain Mott was below, and heard the call of Kearney and a re- 
ply by the mate, and went immediately on deck and jumped on the 
trunk. Then saw a light two or three points on the weather beam 
of the Amelia. He ordered the wheel hard up—the mate answered, 
it was hard up. He supposed the light was set on the jib boom of 
the Hanover ; if he had thought it aft, he should have ordered his 
helm down. The light was then pretty much on his beam. He did 
not make out the sails of the Hanover until after he saw the light, 
and then she was about her length off, as near as he could judge. 
He heard no hail from the Hanover to his vessel; but some one on 
the Hanover sung out, “ which way is she going?” He did not un- 
derstand it addressed to his vessel. 

Captain Lampkin, of the Hanover, testified he was keeping the 
look-out on his vessel, and was the first to see the Amelia, then right 
under his lee bow, the jib boom of the Hanover in the act of passing 
in between the fore mast and mizen mast of the Amelia. He could 





‘« Notice is given that the following steamers are fitted according to the above instructions :” 
(The names of forty steamers on the Atlantic and Pacific oceans are enumerated in the origi- 
nal instructions.) 

‘* New-York, January, 1851.” “WM. SKIDDY, Navy Constructor.” 
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not see more than fifty or sixty feet off on account of the dense fog ; 
and he called out to her to put her helm a port—that is up. 

It is to be remarked, that the Hanover was a large schooner, was 
light, and high out of water; the Amelia, a small vessel, deeply la- 
den, and lying low in the watcr. At the time the two masters dis- 
covered the proximity of the vessels, it was palpably out of the 
power of either to do anything which would have prevented the col- 
lision. It must have followed instantaneously. 

Nor does it appear to me any movement of the Amelia could have 
avoided it, after the light of the Hanover was descried. No reliance 
can be placed on an estimate of time by witnesses under such cir- 
cumstances; but the acts which followed, demonstrate that the 
vessels were at the moment directly upon each other. Kearney 
cried out to the mate, giving notice of the light, and then, as quick 
as he could, called again to put his helm hard up. Captain Mott 
heard the cry, and sprang on deck. He was lying on the floor of 
his cabin, and the outlet was close by the helm, and when he got 
there the Hanover was only her length from him; and Captain 
Lampkin says he also cried out to the Amelia to port her helm. 

It is possible a notice from the Amelia, such as to apprize the 
Hanover of her situation when the light was first seen by Kearney, 
might have enabled the latter vessel to luff out of the way of the 
Amelia ; although no great confidence can be placed upon a mere 
conjecture of the kind, for Kearney says, as does also Captain Lamp- 
kin, of the Hanover, that they could not perceive the Amelia obeyed 
her helm so as to fall off any, and Captain Mott only infers she 
might have fallen off two or three points ; yet a proper precaution 
ought to have placed at hand some means on the Amelia, by which 
an effort to warn the Hanover of her position might have been made. 
A lantern might have been kept within the ready reach of the look- 
out, which he could have waved on the forward part of his vessel, 
affording some chance for the other vessel to see it, and be benefitted 
by it. But what would have been far more serviceable, he should 
have been prepared to give signal by some noise calculated to reach 
the approaching vessel when she was first descried. These particu- 
lars are the only omissions chargeable upon the Amelia, and in my 
opinion, upon the evidence, from the thickness of the fog and the na- 
ture of that darkness, a warning by some appropriate noise would 
have been the only one which could have benefitted the Amelia.~ 

If there was a blameable omission in this respect on her part, it 
attaches equally to the Hanover, and the owner of the latter vessel 
cannot charge upon the owner of the former the entire loss occa- 
sioned by a fault in which both participated alike. 

There accordingly seems to me no legal grounds established upon 
which the action in personam by the owners of the Hanover against 
the owners of the Amelia can be sustained. At most, the case 
would only justify a division of the damages between the parties ; 
but as, upon the evidence, the loss fell almost exclusively upon the 
respondents, a judgment in this form of action could not be ren- 
dered in their favor against the libellants, for the excess of damages 
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payable to them after those sustained by the libellants were satis- 
fied, and they would be driven to a cross-action for their remedy. 

There was no necessity for the suit until a decision was obtained 
upon the action previously instituted against the Hanover. 

On the 16th of ‘February, 1850, a libel was filed, and a warrant 
taken out against the Hanover, and she was arrested thereon the 
same day. 

On the 27th of February the libel was filed in personam against 
the owners of the Amelia, so that the suit in rem was already in 
prosecution, in which would appropriately be adjusted a division of 
damages, if one should be decreed by the court because of mutual 
delinquency, or a fault somewhere, inscrutable in its character. 

As the owners of the Hanover fail to establish a right to recover 
against the owners of the Amelia, independent of a counter responsi- 
bility to the latter, and that liability, if regarded only as a right of 
set-off, will greatly overbalance the demand of the libellants, the 
libel in personam must be dismissed with costs. 

It may be proper to notice, that an act of Congress, passed the pre- 
sent session, limits the liability of owners of vessels for damages by 
collision to the value of their interest in the vessel and freight at the 
time the wrong was committed. (9 Stat. at Large, 635, § 3.) 

Under similar provisions of a British statute, the Court of Admi- 
ralty in England holds, that in case of the total loss of the colliding 
vessel in consequence of the collision, no action can be maintained 
against the owners for damages. (3 Wm. Rob., 41, The Seringapa- 
tam.) This is founded upon an alleged exposition of the statute by 
the Court of Exchequer, but the case is not quoted. 

Without professing myself satisfied with the principle adopted b 
the English courts, I think here the clear equity is with the respond- 
ents, and the decree must be in their favor for costs. 

The two cases have been submitted to the decision of the court, 
upon the same proofs and arguments. The decision in one case in 
effect must determine the controlling points in the other; yet the 
suit in rem against the Hanover brings more directly under conside- 
ration all the particulars of the occurrence, and properly requires a 
more minute examination of the movements of the two vessels than 
has been given in the personal action. 

It is assumed in that decision, that the two vessels were moving 
in opposite directions on the same line; that seems to be the rea- 
sonable bearing of the evidence taken together, although no positive 
exactness can be attained on this particular. The course of the 
wind, and the courses the two vessels were steering, are given upon 
estimates, neither being ascertained by the compass. The wind was 
about N. N. W. The Hanover was bearing about S. S. W., and the 
Amelia about N. E. by N., the sails of each vessel being kept full, 
the Amelia close hauled about five points on the wind, and the 
Hanover four or five points free. 

The testimony does not enable the court to fix these positions with 
certainty, yet the variations of a point or two either way from these 
precise courses, would still leave the vessels so directly approaching, 
that, in the day time, the Amelia would have the privilege of hold- 
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ing her course, and the Hanover would be bound to give way. 
(Westminster Review, Sept., 1844, p. 63, 3 Kent, 6th ed.; 230 Ab- 
bott, 234.) 

It is otherwise when the wind is equally favorable to each, for 
then both must go off to the right, (Angell, § 652; Story Bail, § 611,) 
and if it be doubtful as to that, or of the precise course of the ap- 
proaching vessel, the one on the larboard tack, particularly in the 
night, must give way in due time, (Angell, § 654,) ‘without regard to 
the fact, that she may be a point or two most to the windward. (2 
W. Rob., 197, The Franklin ; ibid, 195, The Mary and Ann.) 

The Amelia, in the darkness of the night, and the glimmering of 
light apparently directly ahead, was justified in acting upon the sup- 
position that the vessels were so situated in relation to each other, 
that it was the duty of both to give way, so as to pass to larboard. 

But she was very likely mistaken in the supposition, as from the 
manner the blow was given, it is most probable the Hanover was, in 
fact, rather to leeward instead of in a right line with, or to the wind- 
ward of the Amelia. Several circumstances tend to prove this :— 
First, The light which was seen dead ahead was on the starboard 
side of the Hanover, and aft of midships. Had the Amelia been to 
the leeward, the sails of the Hanover would have interfered with, if 
not intercepted, a direct view of the light, or brought it to bear off 
her larboard bew. In the second place, it is reasonable to infer that 
the action of the Amelia’s helm, when put hard down, had some 
effect upon her, she being under good headway, with a strong breeze, 
and that she had, as conjectured by her master, fallen off some 
points by her head, and perhaps sufficiently to move her out of the 
track of the Hanover, had the latter been, when described, dead 
ahead: and in the third place, the blow was given so far aft on the 
Amelia as to indicate that she was then standing more at right an- 
gles with the direction of the Hanover, than she would naturally be, 
had the latter been directly ahead, and is not readily reconcilable 
with the notion the Amelia was to windward. These presumptions, 
however, if well founded, in no degree vary the relative rights and 
duties of the two vessels. 

The movement of the Amelia was in thick darkness and at ran- 
dom, to rescue herself from a danger impending instantly‘over her ; 
and whether, in the extremity, she went to the right or left, could 
not be imputed as a fault to her. “ 

To render her chargeable for a wrong movement thus made, there 
must have been some delinquency on her part in the circumstances 
bringing her into that situation. Nor, indeed, do these hypotheses 
supply any conclusion very satisfactory to the judgment, for any in- 
advertent bearing up of the Hanover when there was no special 
effort to hold her to a fixed line, or any accidental irregularity in 
her steerage, might fully account for her being in a situation to give 
such a blow as received by the Amelia, whether when first described 
she had been running on the same line with her, or a point or two to 
leeward or windward ; and it is to be remarked, there is no proof that 
there was any particular effort to keep her steady to a fixed course by 
the compass. 
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Both vessels were guilty of two marked faults, but neither more 
so than the other. 

It was the duty of both to have had on deck all the disposable part 
of their crews to aid in keeping a watch during the continuance of 
the dense fog. This fog had come on suddenly, and it was well un- 
derstood by those familiar with the navigation and climate in that 
region, that, under the existing state of the wind, the obscurity would 
be but temporary. In fact, it was removed within a few minutes 
after the collision and before the vessels could be separated. 

Admitting that a careful look-out was kept by one man on each 

_ vessel, it was inadequate, and not what the exigencies of the case 
demanded. 

This point is frequently brought up in the decisions of the English 
Admiralty, and it seems to be insisted on as want of vigilance, if not 
a mark of positive fault, to trust the watch, under such circumstan- 
ces, to a single look-out. In one of the latest cases, it was observed 
by the court, when the master went below to examine his chart, 
leaving a single man on the look-out, that it is no excuse to urge that 
from the intensity of the darkness, no vigilance, however great, could 
have enabled one vessel to descry the other in time to avoid the 
collision. 

In proportion to the greatness of the necessity, the greater ought 
to have been the care and vigilance employed, and if the master 
found it necessary to go below, he was bound to have called up 
another of the crew to supply his place on deck. (3 Wm. Rob., 7, 
The Mellona.) Similar doctrine is declared in other cases. (2 W. 
Rob., 201, 206, 234.) 

The precaution, incumbent on both vessels to use in such extremi- 
ty of weather, was alike omitted by each, that of giving notice of 
their situation by sounding fog horns, ringing bells, or employing 
other signals of like efficacy. 

Dr. Lushington has in repeated instances marked this as a duty of 
the most urgent character, with vessels embedded in deep fogs, or 
mist, or thick darkness. (2 Wm. Rob., 237; The Itinerant, ibid, 
201; The Virgil, ibid, 206; The Ebenezer, The Europa, (1850,) 14 
Jurist, 627.) 

The practice has been likewise recognized in this court, as one 
demanding the observance of vessels so situated, (6 N. Y. Legal 
Obs., 198, The Bay State). 

Both vessels were guilty of a common fault in these two particu- 
lars, which, if the libellants have not shown misconduct and negli- 
gence on the part of the Hanover in other respects conducing to the 
disaster, will call for the decree apportioning the loss between them, 
because one vessel, by her own improvident or improper conduct, pla- 
cing herself in a situation to receive damages from another acting 
with like improvidence and impropriety, but without any culpable 
purpose, cannot impose on the latter the entire loss incurred, (Story 
on Bail, § 608, 610). It is different at law, as a party cannot then, 
when himself in whole or in part the: blameable cause of the injury 
he has sustained, claim compensation for the injury his own fault 
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has tended to produce. (3 East R., 18. Kent vs. Elstop; 3 Kent, 
231, Note 6.) 

It is charged against the Hanover, that she was running under 
too heavy a press of sail and at a dangerous speed, and that at the 
time the two vessels came within sight of each other, she had no 
look-out stationed forward. : 

The Hanover was in ballast, and had her main-sail, foresail, main- . 
top-sail, jib and flying-jib all set. She had a beam or leading wind, 
steady at about VV. W. 

This is so stated by Capt. Lampkin. Capt. Mott, of the Amelia, 
makes the wind V. VN. W. She was making 7 1-2 to 8 knots the 
hour. The Amelia had no square sails, but was running close haul- 
ed with all her sails set, and making about 6 knots the hour. The 
sea was pretty rough. 

The speed of the vessels is of course given upon conjecture, but 
supposing the estimates approximate the actual speed, the difference 
is too small between them to render the act of maintaining it es- 
sentially more culpable in one than the other. 

The doctrine of reason as well as of the law, in regard to vessels 
running in intense darkness is, that those of all descriptions should 
so check or restrain their velocity that their movements may be rea- 
sonably under command of their crews, and so that the effect of a 
collision, if one occurs, may be prevented becoming fatal to either. 
(2 W. Rob., 377, The Iron Duke ; 2 W. Rob., 1, The Rose ; 14 Jurist, 
627, The Europa ; 6 N. Y. Legal Obs., 198, The Bay State; 5 N. Y. 
Legal Obs., 293, The Neptune ; vol. 10, Mss. Decisions, 31, 34.) The 
Virgil was condemned in damages and costs for running down an- 
other vessel, because going before the wind in a hazy, dark night at 
the rate of eight or nine knots the hour. The Trinity Masters re- 
ported she was faulty in not being put under easier sail. (2 Wm. 
Rob., 201.) 

In the succeeding case of the Ebenezer, the same court, however, 
held it not to be ground for condemnation, that she was running in 
thick weather and a dark night with full sail, when no other circum- 
stance of fault was found against her, and it might be a reasonable 
precaution against vessels following her to keep on all sail. (2 Wm. 
Rob., 206.) 

I am not disposed to pronounce the Hanover guilty of any negli- 
gence or want of precaution in this respect, on the occasion, seeing 
she was as liable to be followed by vessels on the same course, as to 
meet those going in an opposite direction, and that, probably, both 
vessels, with a view to these considerations, were going at nearly an 
equal rate of speed. Nor do I think either vessel was bound to 
come to anchor, although on soundings, because both were, in effect, 
on the high seas, and it is proved by Capt. Dearborn, that anchoring 
at that place, in the state of the weather, would be highly hazardous. 
Nor does it appear to me that the cause turns upon the question of 
proper or improper speed of the vessels at the time, or that the ex- 
treme darkness imposed more responsibility on one than the other. 
(The Birkenhead, 3 Wm. Rob., 75.) 

It is attempted to be shown against the Hanover, by a critical 
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analysis of the proofs, and the attendant circumstances, that there 
was not, at the time when she was descried by the Amelia, (and the 
collision became inevitable,) any look-out stationed forward upon 
her. Captain Lampkin swears positively to the fact, that he had 
himself the station of look-out forward, and so placed himself, that 
as far as his vision could extend, he had a view off each bow of his 
vessel, and that he was at that post keeping a careful look-out 
twenty or thirty minutes previous to the collision. He did not see 
the Amelia until the bowsprit of the Hanover passed over her side. - 

It is argued with great earnestness that he had neglected his duty 
of look-out in going aft to examine the soundings of the lead, and 
that the depositions of Waldin, the man at the helm, and of Wilson, 
the one heaving the lead, import that the master was about the deck 
elsewhere than forward keeping a look-out at the moment the Ame- 
lia was descried. 

On a most careful consideration of all that evidence, I do not find 
anything in it in contradiction to, or necessarily inconsistent with 
the statement of Captain Lampkin. Nor is he any other way con- 
tradicted in this respect than by the seeming improbability, that 
keeping a careful watch he could run upon the Amelia, without see- 
ing her until within the length of his bowsprit from her hull. 

Whether he was capable of seeing her or not, must depend upon 
the denseness of the mist and fog. It may present a reason for 
greater caution in examining and receiving the representations of 
Captain Lampkin as strictly true, that the body of the Hanover was 
seen from the Amelia at a greater distance than that. Still, it must 
be borne in mind, that the Hanover was much the largest vessel, 
stood highest out of the water, and presented a broader view of her 
sails to the Amelia, if they approached in a direct line ; and, also, 
that the attention of those on board the Amelia was fixed upon the 
point where she appeared by the light previously discerned in that 
direction. 

I cannot, therefore, regard those circumstances as discrediting the 
testimony of Captain Lampkin, and whilst I pronounce both vessels 
grossly culpable in running in such thick darkness in a route known 
to be a great thoroughfare for coasters, with only a single look-out 
stationed forward, I must hold the blame incurred by them alike, and 
can see no reason for charging upon the Hanover the whole respon- 
sibility for the neglect. It is impossible to assert, that if both crews 
had been employed in keeping the most vigilant watch, the approach 
of the two vessels could have been discovered sooner than they were, 
in fact; nevertheless, the law imposes on them the necessity of using 
the utmost precaution, adapted to the nature of the hazard, and 
within their ability toemploy. That of maintaining a full and at- 
tentive look-out, is always signalized as one most urgent, and gene- 
rally found to be most beneficial. (2 W. Rob. 201, 206,234; 3 Wm. 
Rob. 7, 17; Mss. Decisions, 15, The Falcon.) 

I do not, on a careful view of all the evidence, regard the collision 
as an unavoidable accident, in which neither vessel should be an- 
swerable to the other for the consequences. (2 Hagg., 154.) On the 
contrary, I think the case is resolved into one of mutual neglect and 
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inattention in these vessels, and that the losses they have incurred in 
consequence, must be apportioned between them. This rule of di- 
viding a common loss between the parties oecasioning it, or judicium 
rusticum, as sometimes termed, is peculiar to this class of cases, and 
obtains only in maritime courts. Chancellor Kent regards it one of 
equity and expediency, when both parties are to blame, and where 
the controlling fault cannot be detected. (3 Kent, 231.) 

After the collision had occurred, it was the duty of all on board both 
vessels to do everything within their power to rescue each other from 
the calamity, and lessen to the greatest extent possible the injurious 
consequences, and neither is responsible to the other for losses which 
might,by reasonable exertions, have been avoided or diminished by 
those sustaining them. 

It is imputed to the master of the Amelia, that he abandoned 
his vessel without justifiable cause, and without any of the efforts a 
prudent and resolute man would have made to save her. 

The testimony of the Captain of the Hanover is very pointed and 
strong to that effect. His representations are to be received with 
great caution in this respect, for whatever may be his integrity of 
character, there must be an mfluence creating the strongest bias on 
his mind, to exhibit his own conduct in a proper light, and cast on 
the suffering vessel and her crew the burthen of blame, if any, lead- 
ing to the catastrophe. 

He accordingly charges on Captain Mott gross inattention to, and 
neglect of his vessel, when proper efforts, within his means to em- 
ploy, might have saved her. 

Immediately after the concussion, Ce ptain Mott and his two men 
jumped on board the Hanover. They stepped back twice to the 
Amelia whilst the vessels continued fastened together, remaining but 
a minute or two, and making no effort to save their own effects. All 
they did was to attempt to lower their own boat, to have it in readi- 
ness, and to extricate the vessels from each other, first by lowering, 
and then immediately hoisting some of the forward sails of the 
Amelia. 

One of the davits upon which her boat hung was carried away by 
the Hanover, thus letting down one end of the boat into the water, 
causing it to fill immediately, and rendering it useless for the service 
of the crew. 

Captain Lampkin says he directed Captain Mott to anchorhis 
vessel, and offered his boat for his use, and also two of his own 
crew to go on board the Amelia, and two of the men testify they 
offered, and were willing to go in her. 

These statements must be received with some allowance, if not 
distrust. Captain Mott denies he had any directions or advice from 
Capt. Lampkin to anchor the Amelia, and the inquiry will naturally 
arise, why, if Captain Lampkin did not think her seriously injured, 
he should require her to be anchored more than the Hanover? 

It would not be a very obvious or promising measure to take in the 
predicament of the vessels. The wind and sea were high, the night 
very dark, and as yet, it was unascertained what might be the char- 
acter and extent of the injury either vessel had received. 

Captain Dearborn proves that the place was an open roadstead- 
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and unsafe for the anchorage of small vessels. It is scarcely credi- 
ble, therefore, that while the vessels were thumping violently to, 
gether, and the danger te both becoming instantly more imminent, 
that any advice should have been given to bring the Amelia to an- 
chor, with a view to her safety. 

The probability is also strongly against any offer then being made 

‘to lend the boat ef the Hanover to the Amelia, or to place part of 
her crew on board the latter. 

Captain Lampkin, in answer to enquiries, why he did not see to 
having the anchor of the Amelia thrown over, if he deemed it so im- 
portant, excuses any personal attention to the matter, because his 
anxiety and exertions were all required by his own vessel, as he felt 
it of extreme necessity to clear her immediately of her then situation. 
What use, besides, for her boat, whilst the two vessels remained en- 
tangled and beating violently together, and why would it be oflered 
the Amelia in that situation ¢ 

The acts on board the Hanover show that all the efforts of the 
crew were called forth for her rescue and preservation. The main 
stays, or shrouds, cf the Amelia were cut away by the crew of the 
Hanover, and it was manifestly considered everything respecting her 
must be disregarded or sacrificed to aid in saving the Hanover. 

After the vessels separated, there would seem to be no object in 
offering the boat of the Hanover, or men from her, because the 
Amelia filled off instantly with her sails on the wind, and was out of 
sight in a few minutes. No fact is in evidence to show she could 
have been successfully pursued and overtaken, had the boat of the 
Hanover been despatched for the purpose, nor is it proved that any 
body on board the latter believed it could have been done. 

If, then, an offer, such as is stated, was made, all the facts conduce 
to show it was after the vessels had separated, and when no service- 
able end could be expected to be answered by it. 

In my opinion, the circumstances well justified the master and 
crew of the Amelia abandoning her, and seeking the preservation of 
their lives in the Hanover. 

The shock of the two vessels, in striking, had knocked the mate of 
the Amelia overboard, and he was drowned. The wound received 
by her was near mid-ship; the slight examination made indicated it 
to be a fatal one, both from its place and extent. She was a small 
craft, deeply laden, lying low in the water. The Hanover was 
driving stem on her, by force of the wind and sea, and each moment 
perilling her instant destruction. 

When cast loose, her main shrouds were severed; the night was 
dark, the sea rough, and no port she could, hope to make with secu- 
rity short of twenty miles distance. 

For the master and twe men, or even four, to have attempted 
her navigation under these circumstances, would have been flagrant 
rashness, particularly without a boat in which they might have a 
chance for their lives, It is not to be inferred or credited that the 
Hanover, until her own condition was fully known, would have al- 
lowed the Amelia to take away her boat, leaving no means of es- 
cape, if one became necessary, for her own crew and the twelve 
passengers she had on board. 
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The propriety of the course adopted by the captain of the Amelia, 
is not to be determined by the aspect of things as now presented to 
us, nor by the impressions of Captain Lampkin at the time, but ac- 
cording to the natural language of the circumstances then in view 
of Captain Mott. 

He was boind to devote himself with energy and courage to the 
preservation of his ship, but there was no obligation on him to peril 
his own, and the lives of his crew, in an undertaking desperate, or 
imminently perilous in its character, when other means of safety 
were at hand, and he ought not to be controlled in his decision, nor 
its justness be measured, by the opinion of those whose interests 
were all on the side of his encountering the hazard. 

By the testimony of Captain Mott and Kearney, who examined the 
break made in the side of the Amelia, as far as the condition of 
things at the moment permitted, there was probable reason to believe 
she would sink instantly on being disengaged from the Hanover. 

It is to be accepted on the evidence, that she perished from that 
cause, although she was seen under way fifteen minutes after she 
was cut clear from the Hanover. She was shortly afterwards fallen 
in with, capsized and mostly under water, and soon afterwards was 
seen stranded on the coast, near Norfolk; it would, therefore, be 
easy for the claimants, who reside there or at Richmond, to prove 
the state of her bottom, and show that no such injury had been in- 
flicted there as must necessarily have caused her destruction. 

In my judgment, the master and crew were justified in abandoning 
her, and her total loss must be attributed to the injury received from 
the collision with the Hanover. 

Many particulars in the extended detail of proofs have been urged 
by counsel with much earnestness as tending to discredit Captain 
Mott and Kearney on one side, and Captain Lampkin on the other. 
I do not discuss those topics, or pronounce any opinion on the bear- 
ing or effect of those particulars, because, to my mind, the essential 
facts upon which the decision is rendered, stand unquestioned be- 
fore the court. 

I shall, accordingly, order a reference to ascertain the total loss 
sustained by each vessel, and that there be decreed an equal appor- 
tionment of the whole losses between them. 

The libellants sue as owners of the schooner, her equipments and 
freight, and claim recompense for a total luss of those, and also claim 
the right as bailees of the cargo, to recover the value of the cargo 
in behalf of all. persons interested in it, who shall contribute to the 
expenses of this suit. 

There are no papers presented on the hearing to show that the 
owners of the cargo have made themselves parties to this action so 
as to be concluded by its decision. 

If they do not connect themselves properly with the cause, so as 
to have their rights determined with it, their interests will not be 
taken into account on the reference before the commissioner. 

Order accordingly. 
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N. D. Supreme Court. 


[Seventh Judicial District—June General Term, 1851.] 
Before WELLES, TAYLOR and JOHNSON, Justices. 


Tue Peorte on THe Revation or Ezexter, Wiis v. Joun P. Hut- 
Bert, County Jupce or Cayuea County. 


GOMMON LAW WRIT OF CERTIORARI. 


Fears expressed that great, if not insurmountable difficulties will be experienced in attempt- 
ing to make the provisions of the code, relating to proceediugs supplementary to the execu- 
tion, “ available before County Judges and Justices of the Supreme Court at Chambers.” 

The ignorance and absurdity which have of late characterized the Legislation of the State, 
commented upon. 


The facts will sufficiently appear in the opinion of the court. 
Warren T. Worden, for Relator. 
John Porter, for Respondent. 


By the Court.—Jounson, J.—This was a proceeding supplementary 
to the execution upon a judgment in favor of Friend Humphrey and 
Robert Thompson against the relator, before the County Judge of 
Cayuga County, under § 292 of the Code. 

The affidavit, upon which the judge issued his order, set out, 
amongst other things, that the attorney of the plaintiffs, on the 27th of 
May, 1850, “issued to the sheriff of Cayuga County, an execution 
“upon the said judgment, which was delivered to the said sheriff on 
“the 28th day of said month of May.” It further states, that the 
defendant in the judgment was then a resident of said county, and 
that the sheriff called upon him and exhibited the execution, and 
that the “defendant informed the said sheriff in substance that he 
“had nothing upon which he could levy the execution.” It is ob- 
jected on the part,of the relator, that enough does not appear upon 
the face of the affidavits to give the County Judge jurisdiction to 
issue the order. No authority is given to the party to apply for this 
order, or to the judge to issue it, until after an execution has been 
issued against the property of the defendant. Three kinds of execu- 
tions are provided for by the code—one against the property of the 
debtor, another against his person, and a third for the delivery of the 
possession of real or personal property. The affidavits presented to 
the judge, do not show what kind of an execution was issued upon 
this judgment. If we were at liberty to indulge in presumptions in 
such a case, it might perhaps be inferred from what took place be- 
tween the sheriff and the defendant in the execution, when the latter 
was called upon and the execution exhibited, that it was an execu- 
tion against his property. But this will not do where the jurisdic- 
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tion of an inferior officer, to act in the first instance, is drawn in 
question. In all such cases, the facts upon which jurisdiction rests 
must be shown aflirmatively, and are not to be deduced by inference 
or presumption. Nothing is to be presumed in favor of the jurisdic- 
tion of inferior officers and tribunals. This is too well settled, in this 
state at least, to require illustration or the citation of authorities in 
its support. 

The affidavits here do not even disclose the nature of the claim on 
which the judgment was founded. But if they did, he would not 
even presume that the party issued the proper execution. The fact 
is to be established by a direct and aflirmative allegation, in order to 
give jurisdiction to the inferior officer. I think it is clear, therefore, 
that the County Judge, in this instance, acquired no jurisdiction to 
issue the order and proceed to the examination upon these affidavits. 

The claim which the judgment creditors sought to have applied 
in satisfaction of their judgment, was one which they alleged existed 
in favor of the relator against two firms in Auburn, for services ren- 
dered by him in their employ, and which they claimed Mrs. Wat- 
son, a daughter of the relator, had become liable to pay to him. 
They sought to charge Mrs. Watson with the demand, and not the 
firms, and to obtain satisfaction from her. Both she and the relator 
denied the existence of any such demand or liability against her. 
The judge proceeded, nevertheless, to try this disputed question of 
fact, and examined the relator, Mrs. Watson and other witnesses, and 
various documents and papers, as to the nature and origin of the 
claim and its alleged payment, and thereupon, as appears from his 
order or decree, “ adjudged and decided,” that Mrs. Watson was the 
debtor of the relator, and that the amount of such indebtedness re- 
maining unpaid should be applied in satisfaction of the judgment. 

All this part of the proceeding was wholly unauthorized and void. 
The judge had no right whatever to try this disputed claim in this 
way, or to make any determination of any kind in regard to it. By 
§ 299 of the code, if the person alleged to be indebted to the judg- 
ment debtor denies the debt, the judge is authorised by an order to 
forbid a transfer or other disposition of it till a sufficient opportunity 
be given to the receiver to commence the action, and prosecute the 
same to judgment and execution. This section expressly provides 
that such interest or debt shall be recoverable only in an action by 
the receiver. If the application of property, which the judge is‘au- 
thorised to order by § 297, was intended to extend to debts due the 
judgment debtor, it must be construed to mean only debts or de- 
mands about which there is no dispute, as § 299 prescribes the only 
mode in which disputed claims are to be collected. 

It is contended on the part of the relator, that the judge had no 
authority to appoint a receiver in any case, until after the return of 
an execution. That by § 298, the judge is to appoint “ in the same 
manner” as if the appointment were made by the court, according to 
§ 244, and by § 244 the court could only appoint receivers according 
to the then existing practice, which required an execution to be re- 
turned in cases of this kind before a creditor’s bill could be filed. 
This is a proceeding under the last clause of § 292, where the judg- 
ment debtor, after execution issued against his property, refuses to 
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apply property which he has in satisfaction of the judgment, In such 
a case, I think the design was to authorise the appointment of a re- 
ceiver without any reference to the return of the execution. This, I 
think, will be rendered apparent by reference to sections 297, 298, 
and 299. The appointment “in the same manner” only relates to 
the mode or form of the appointment, the case or circumstances 
which authorise it are found in § 292. 

The judge also ordered the relator to make an assignment to the 
receiver appointed by him; and it is objected that the code gives no 
authority, neither to a court nor to a judge to order an assignment. 
The code, it will be seen, makes no provision for an assignment, 
and consequently the judge had no authority to order it. An as- 
signment, however, in a proceeding of this kind, is probably unne- 
cessary in order to vest the necessary title* in the receiver to enable 
him to prosecute demands and collect moneys due. I apprehend 
that the necessary title and authority for such purposes to rights and 
property of this description vest in the receiver immediately upon 
his appointment as an incident to the office without any formal as- 
signment. (Rule §1; Chancery Rules, 192; Edwards on Receivers, 
83, 354.) In regard to real estate it is different. There an assign- 
ment under seal would be necessary to transfer the title to the real- 
ty to the receiver, though perhaps he might collect rents and profits 
without any assignment. Doubtless the Supreme Court, by virtue of 
its original and inherent power and authority, and especially since 
the accession of equity powers and jurisdiction, may order and com- 
pel an assignment without any statutory provision. Inferior officers 
and tribunals must, however, show a warrant in the statute for every 
step they take affecting tke rights of parties before them, «r the pro- 
ceedings will be unauthorized and void. This difficulty is in no wise 
removed or avoided by the liberal rule of interpretation provided for 
by § 467. 

The relator’s counsel insists that as by § 463 personal property is 
made to mean and include demands of this description, and by 
§ 289, whenever an execution is issued against the property of the 
debtor, it is made the duty of the sheriff first to satisfy the judg- 
ment out of the personal property, the demand in question should 
have been levied upon and sold, and that this proceeding is entirely 
unnecessary. I apprehend that § 291 still restricts the operation of 
executions, and the levy and sale under them to their former well 
understood and clearly defined limits, notwithstanding the apparent 
confusion created by the absurd attempt to define and explain every- 
thing “in such a manner as to enable a person of common under- 
standing to know what is intended.” f 





4 

* This remark is probably intended to apply only to receivers appointed by the court, 
_ and not to receivers appoiated by a judge. How does such a judge become possessed of title 
to property so as to transfer it to a receiver? ‘The property is not brought before him. He 
has no jurisdiction except over the person of the individual brought before him, and must 
therefore enforce his orders if at all by operating upon and through the person required to 
appear, &c. 

t If this is so, how can a party be guilty of refusing to apply that which the sheriff can- 
not take! Must he make the sheriff take it? And how and in what way, and for what 
amount applied? For what the debtor or creditor say the “thing in action or evidence of 
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It is also contended that as the code makes no provision as to the 
time or manner of serving these orders, the court cannot say whether 
any, and if any, what particular mode of service is the proper one, and, 
consequently, cannot hold any to be good. The service of the order in 
this case was personal, and I think that must be regarded as a good 
service.* 

Another objection is that the judge adjourned the proceedings be- 
fore him from time to time, and that the code gives no right or au- 
thority to adjourn. Had the judge acquired jurisdiction in this case 
in the first instance, I think no advantage could have been taken here 
of the power exercised in adjourning, as all the adjournments appear 
to have been by the consent and agreement of the parties.t| Where 
no consent is given by the party against whom the proceeding is 
had, the judge has no more power to adjourn the proceedings than a 
justice of the peace would have to adjourn a cause before him with- 
out the authority of the statute. 

The details of the code in that portion relating to proceedings of 
this character are exceedingly loose and imperfect, and it is to be 
feared that great if not insurmountable difficulties will be experi- 
enced on that account in attempting to make the important and sal- 
utary general provisions available before county judges and justices 
at chambers. 

Lord Coke in his day complained of “ Acts of Parliament overla- 
“den with provisions and additions, and many times on a sudden 


“ penned or corrected by men of none or very little judgment in 





debt” is worth? And if they cannot agree and the sheriff cannot take, is the county judge 
to pass upon each negotiation and decide in each case, according to his own ideas of “ sub- 
stantial justice, whether the debtor “ unjustly refused” or not? And why, if the words 
‘* personal property” do not mean in § ‘289 what the code says in § 463 they shall mean, upon 
what construction can it be said that the word property” in sections 292, 293, 294 and 299 
mean what the code says it shall mean in § 464? And if the rule is not as Jadge Johnson 
says it is, “ are things in action and evidences of debt” bound by the execution, from its de- 
livery to the sheriff, to be executed? Suppose a debtor pays his creditor after an execution 
issued against the latter, without knowledge of the execution, can he be compelled to pay the 
debt over again to the sheriff?’ He who pays his own debt is not a purchaser of it, in good 
faith. If the sheriff return the execution unsatisfied when there are debts due the person 
against whom it is issued, can an action be maintained against him for a false return? But if 
rights in action and evidences of debt are exempt from levy and sale by execution, what right 
has a county judge or a justice of the Supreme Court at chambers to make any orders in re- 
lation to them, in any way whatsoever? It is worthy of remark that the only refusal al- 
leged in this case was the expression by the defendant when culled upon by the sheriff with 
the execution, that “he (the defendant) had nothing upon which he (the sheriff) could levy 
* the execution.” 


* This is undoubtedly a mistake, as it is in direct conflict with the expression that “ inferi- 
** or officers and tribunals must show a warrant in the statute for every step they take af- 
** fecting the rights of parties before them, or the proceedings will be unauthorized and void.” 
Where is the warrant “ in the statute” for the personal service of these orders? ‘The inferi- 
or officer or tribunal can only decide whether the orders are served as pointed out “by the 
“ statute.” If they have jurisdiction to decide how they shall be served when the statute is 
silent, they may direct them to be served by mail, or by putting them up iu the clerk’s office, 
or in any other way that the court or officer having jurisdiction to decide how they shall be 
served, may decide, 


t+ If the court undertakes to hold jurisdiction by the consent or agreement of the party, in- 
stead of holding jurisdiction by the authority of law, may not that consent be withdrawn at 
any time? Can the court keep jurisdiction of a party by his consent, any longer than he 
doeg consent ? 
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“jaw.” And he adds, “if acts of Parliament were after the old fa- 
“ shion penned and by such only as perfectly knew what the com- 
“mon law was, before the making of any act of Parliament concern- 
“ ing that matter, as also how few former statutes had provided rem- 
“edy for former mischiefs and defects discovered by experience, then 
“ should very few questions in law arise, and the learned should not 
“so often and so much perplex their heads to make atonement and 
“peace between insensible and disagreeing words, sentences and 
“ provisions as they now do.” I think these reflections of Lord Coke 
may be very properly commended to the legislators of the present 
day. 

Au the orders and proceedings of the county judge were unau- 
thorised and void, and must be set aside. 








N. D. Superior Court. 


Before OAKLEY, Chief Justice, and DUER and PAINE, Justices. 
[General Term.] 


Stepnen Hassrovck, Trustee, &c., of Apetine Pickerine, Appellant, v. 
Perer H. Vanpervoort and Cuartes L. Haywarp, Defendants. 


The rule of the common laws which prohibits husbands and wives from being witnesses for or 
against each other, has not been repealed, or in any manner affected by the provisions of 


the code. ° 
This rule is founded not upon the interest of the witness, but upon reasons of public policy. 
Nor can the husband be a witness for or against his wife’s trustee in any suit affecting her 

separate estate, even though she be not a party to the suit, and it makes no difference that 

the husband has no interest whatever in the result of the suit. 


This bili was filed for the purpose ef compelling the defendants to 
deliver to the plaintiff certain stock, which it was alleged had been 
hypothecated to them to secure the payment of certain specific debts 
of William L. Pickering to them, and which had been paid by the 
dividends received from the stock. The defendants contended that 
the stock had been pledged to them as security for all of Pickering’s 
indebtedness ; and that they still held the stock for a large balance 
which Pickering owed them. The cause came on to be heard at 
Special Term, before Mr. Justice Campbell, and on the hearing, the 
plaintiff offered William L. Pickering, the husband of the plaintiff's, 
cestui que trust as a witness. The defendants objected to him as 
incompetent, on the ground that the husband is excluded from testi- 
fying in a case when his wife’s rights and interests are concerned, by 
reason of the marital relation, and because it is contrary to public 
policy that he should be a witness in such acase. They also objected 
that he could not be a witness for the trustee of his wife’s estate 
wherethe legal title is vested in the trustee. 

The Judge reserved the question, and received the testimony sub- 
ject to the objection. The plaintiff offered no other evidence, and 

VOL. IX. 32 
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the Judge, after considering the case, ruled out Pickering’s testimony, 
and dismissed the bill, sustaining the ground taken by the defend- 
ants. From this decree the plaintiffs appealed. 


A. W. C. Noyes, in support of the appeal, made and argued the 
following points: 

I. The right of the plaintiff to recover on the case made by the bill, 
was settled when this cause was before the court upon the demurrer ; 
and upon the hearing all the material facts stated in the bill, except 
the tender, were proved, and no defence was established. 

II. The only question now presented is, whether Mr. Pickering, 
the husband of Mrs. Pickering, for whom the plaintiff is trustee, was 
a competent witness in behalf of the plaintiff; and it is submitted 
that he was, and that his testimony should not have been disregarded, 
for the following reasons: 

1. The true reason why husbands and wives are not allowed to be 
witnesses for each other is, that they are interested in the event of 
the suit ; the notion that they are inadmissible from policy, and irre- 
spectiveof interest in the event, seems to be pretty much given up 
in England as well as here. Cowen & Hill’s Notes to Phil. Ev., 
1555, and cases there cited. Norris Peakes on Ev., 247, ch. 3, § 4. 

2. There never was, in truth, any rule that a witness was excluded 
from testifying on the score of policy alone. In the case of husband 
and wife, there was, until recently. such an identity of interest, espe- 
cially by the husband in the wife’s property, that he would be ex- 
cluded from testifying in her favor on that ground alone, especially 
if she was a party to the suit. 

3. In the present case, the trust under which the stock in question 
was held, with the income, was exclusively for the benefit of the wife 
during her life, with a contingent right of survivorship in the husband 
(case, fol. 1 to 12); and as the husband, prior to the filing of the bill, 
had released such contingent right, he had no interest whatever in 
the event of the suit. Laws of 1848, p. 307, ch. 200. Laws of 1849, 
p- 528, ch. 375. 

4. The cases relied on as excluding him, are chiefly the following ; 
1 Greenleaf’s Ev., § 344, 331. Davis v. Dinwoody, 4th Tr. R., 678. 
2d Sand. S. C. R., 340. Barry v. Mercein, 8 Paige, 50. Windham 
v. Chetwind, 1 Burr. R., 424. Snyder v. Snyder, 6 Binn., 488. Burill 
v. Bull, 3 Sand. C. R., 15. 1 Phil. Ev., p. 83. 

But these cases were all decided when there was less liberality in 
the admission of testimony, and before the adoption of the code, ad- 
mitting interested witnesses to testify. Code, §) 351, 352. 

5. Before the adoption of this rule in England, and even in Massa- 
chusetts, where the rigid common law rule as to interest, still exists, 
a husband has been admitted as a witness in a suit brought by a 
trustee, for a trust fund, in which she was entitled to share. Aber- 
crombie v. Hickman, 8 Adol. & E., 683. Richardson y. Learned, 10 
Pick., 261. Dyer v. Homer, 22 Pick. R., 253. 

So the wife has been held competent against her husband, in a suit 
to which he was not a party, and where his liability was only con- 
tingent. Fitch v. Hill, 11 Mass., 286. 
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This decision was founded upon Peake’s evidence, 128. Norris 
Peake on Ev., 254. Williams v. Johnson, 2d Strange, 504. 

The rule was the same in Virginia. Baring v. Reeder, 1 Hen. & 
Mumf., 154. 1 Green Ev., § 341. Note 6, and cases there cited. 

6. In this case, the husband has no interest whatever, nor is he a 
party to, nor can he be legally benefitted by the result of the suit, nor 
is his wife a party. Besides, the whole legal and equitable title to 
the trust fund was in the trustee. 

7. Nor was the husband the person for whose immediate benefit 
the suit was brought, nor was the demand in suit, assigned for the 
purpose of making him a witness. 

Ill. There should be a decree for the plaintiff declaring that he is 
entitled to the stock as trustee, and directing the defendants to trans- 
fer it to him, and to account for the dividends received, with interest, 
and for costs. 

1. The stock has been redeemed by the payments and receipts 
upon it. 

PO. A considerable surplus has been received from dividends for 
which the defendants should account. 

8. They should pay costs, because they have set up an absolute 
claim to the stock, which was unfounded, and have relied upon an 
inequitable and unconscionable defence. 


J. M. Mason, for respondents, made and argued the following 
oints : 
: I. The testimony of William L. Pickering, the husband of Mrs. 
Adeline Pickering, the cestuz que trust, was properly excluded by the 
Judge at special Term, because he was one of the parties for whose 
immediate benefit the suit was prosecuted, and was, therefore, incom- 
petent. Code, § 399. Case, fol. 7. ; 

II. Mrs. Adeline Pickering would have been incompetent as a wit- 
ness in behalf of her trustee, for the same reason, and Pickering’s 
relation as husband, rendered him incompetent. 

III. The husband is excluded from testifying in a case where his 
wife’s rights and interests are concerned, by reason of the marital 
relation, and because it is contrary to public policy that he should 
be a witness in such a case, and not on the ground of interest. (Davis 
v. Dunwoody, 4 Term. R., 678. 1 Greenleaf on Evidence, 384, § 334. 
Ibid., 389, § 341. The People v. Mercein, 8 Paige, 50. Erwin v. 
Smaller, 2 Sandf. 8. C., 340. Pillow v. Bushnell, 5 Barb., S. C. R., 
156.) ; 

IV. Nor can the husband be a witness for the trustee of his wife’s 
estate, where the legal title is vested in the trustee. (Windham v. 
Chetwind, 1 Burrows, 424. Snyder v. Snyder, 6 Bin., 483, 488. Bur- 
rell v. Bull, 3 Sandf. Chy.,15. Hosack v. Rogers, 8 Paige, 242. Hop- 
kins v. Smyth, 7J. J. Marsh, 263. Hopkins v. Br. Bk. of Montgomery, 
13 Ala., 455. Hale v. Dagan, 4 Ala., 696.) 

V. The rule is not altered by the provisions of the code. The 
398th section must be construed strictly, and so as to remove the 
disqualification of the witness, on the ground of interest only. 

VI. But even if the testimony of Pickering is admitted, the bill 
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cannot be sustained by the plaintiff. The testimony shows that the 
trustee had applied the stock according to the provisions of the trust 
deed, and that so far as this share of stock was concerned, the trust 
had ceased. Case, fol. 6, 7, 121-127. 

VII. The judgment of the special term should be affirmed with costs. 


Dues, J., delivered the opinion of the Court : 

Whether the testimony of W. L. Pickering, the husband of the 
lady for whose benefit as a cestui que trust this suit is brought, was 
properly rejected by the Judge at Special Term, is the only question 
necessary to be considered. This evidence, if admitted, establishes 
the plaintiff’s case, and if rejected, leaves it wholly unsustained by 

roof. 
: This Court has decided that the rule of the common law, which 
prohibits husbands and wives from being witnesses for or against each 
other !.as not been repealed, or in any manner affected by the provi- 
sions ui the code. (Erwin v. Smaller, 2 Sand. Sup. C.R., 340.) The 
Supreme Court in the third district, has made a similar decision, 
(Pillou v. Bushnell, 5 Barb. 8. C. Rep., 156,) and we little expected 
that the question which these decisions involve, would again be 
raised. 

It is true, that with the exception of those who are parties to the 
suit, or for whose immediate benefit it is brought or defended, the 
interest of a person offered as a witness, is no longer a ground of 
exclusion, and if the rule of the common law to which we have 
referred, rested solely upon the ground of interest, it might justly be 
considered as abolished ; but such is not the foundation of the rule. 
It is founded, not upon the interest of the witness, but upon reasons 
of public policy, and these reasons so manifestly sound and just, that 
we are not at all disposed to relax the obligation or narrow the 
application of the ruie to which they have givenrise. Omthe con- 
trary, we must hold it to be applieable in every case, in which the 
admission of the evidence has a tendency to produce the misehievous 
consequences which the wisdom of the law, in adopting the rule, has 
designed to prevent, namely, the interruption of domestic peace and 
harmony, and the destruction of that unreserved confidence which the 
marriage relation implies and requires. The peace and good order 
of society, the real strength of a nation, and the stability of its gov- 
ernment spring from the charities and the virtues of domestic life, 
and these will be found to vanish in the proportion in which the 
bonds of mutual trust and mutual affection, that should unite hus- 
band and wife, are severed or impaired. The discord and distrust 
that separate the parents are .sure to reach the children. They lose 
their reverence for their parents, and their sympathy with each other, 
and the thoughts and feelings that should endear and sanctify their 
home, if not wholly unknown, are soon extinguished and forgotten. 
Hence the hardship that may result to individuals in particular cases 
from the operation of the rule, is not to be compared with the evils 
that would flow upon society, should the safeguard it has provided 
be overthrown or abandoned. It may indeed be said, that these con- 
sequences are only to be apprehended, when it is against each other 
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that husbands and wives are admitted to testify, but without advert- 
ing to other considerations, it is a conclusive reply, that if the testi- 
mony, when favorable, is to be received, when adverse, it cannot be 
rejected. Such a distinction would be an anomaly in the law, and 
would, moreover, be a direct temptation to perjury, and a pregnant 
source of injustice. 

It was, however, contended by the learned counsel of the plaintiff, 
that although the rule of the common law may not have been changed, 
yet it is in truth only applicable when the husband or wife, for or 
against whom the testimony is offered, is a party to the suit, and that 
in all other cases in which the evidence has been rejected, the inter- 
est of the witness has been the sole ground of its exclusion ; but we 
do not at all hesitate in rejecting such a limitation of the rule, not 
only as inconsistent with the principle upon which it is founded, but 
as plainly contradicted by many decisions. In Hosack v. Rogers, 
(8 Paige, 242,) the wife was not a party to the suit, and had only an 
eventual interest in a fund created primarily for the benefit of credi- 
tors, yet the testimony of the husband (whose interest was contingent 
and barely possible). so far as it tended to enlarge the fund, was struck 
out by Chancellor Walworth as plainly incompetent. In Burrell v. 
Bull, (3 Sandf. Chy. R. Rep., 15,) the bill was filed by the trustee of 
a married woman and related to her separate estate, yet the husband 
who, it was admitted, had no interest whatever, present or future, 
vested or contingent, was excluded as a witness by the Vice Chan- 
cellor, upon the sole ground of public policy. 

The strongest case, and that which meets and refutes the entire 
argument on the part of the plaintiff is, Davis v. Dunwoody, (4 Term 
R., 678). It was an action of trespass against the sheriff, brought 
by the trustee of a married woman to recover the value of certain 
* goods which the defendant had seized, under an execution against 
the husband. On the trial, the husband was offered as a witness to 
prove that the goods were not his property, but were a part of those 
included in the settlement, and to which the plaintiff had, therefore, 
a legal title, and he was admitted by the Judge upon the ground that 
it was not in favor of, but against his own interest that he was 
called to testify, since the value of the goods, if retained by the sheriff, 
would be applied to the satisfaction of hisowa debt. Upon the testi- 
mony of the husband the plaintiff obtained a verdict, but the Court 
of King’s Bench set it aside and granted a new trial, without hearing 
the counsel for the defendant, and Lord Kenyon and Mr. J. Buller 
concurred in saying that “independently of the question of interest, 
“it is now considered a settled principle of law that husbands and wives 
“cannot in any case be admitted as witnesses for or against each 
“other.” We are now required to overthrow a principle, which 
more than half a century ago these eminent Judges considered as 
settled, and to create an exception from a rule, which, with no doubt 
or hesitation, they laid down as universal. To such a request we 
have neither the disposition, nor, as we understand our duties, the 
power toaccede. Vide Langley v. Fischer, 9 Lond. Jur., 8375, sc. 14 
Law Jour., 102. Snyder v. Snyder, 6 Binney, 483.) Although we 
must hold that the law is established and certain that the husband 
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cannot be a witness for or against his wife in any suit touching her 
separate estate, whether she is a party to the suit or not; and vice 
versa, that she cannot be a witness for or against her husband in 
any suit in which he is directly interested, yet we are far from 
asserting that the positions upon which the plaintiff’s counsel relied 
are wholly destitute of authority, and certainly not of the semblance 
of authority. 

Mr. Peake, in his law of evidence has said, (Peake’s Ev., 128,) that 
in civil suits between third parties, the wife may be a witness to 
charge her husband, and in Fitch v. Hill, (11 Mass., 286,) this obser- 
vation seems to have been understood by the Supreme Court of 
Massachusetts as meaning that the rule of exclusion is limited to the 
cases in which the husband or wife is a party to the suit. We doubt 
whether such was the meaning of Mr. Peake, and if it were, his 
observation is certainly not sustained by the single case to which he 
refers (Williams v. Johnson, 2 Strange, 5041). In that case the plain- 
tiff sought to recover the value of certain articles which had been 
delivered to the wife of defendant, and the mother of the wife was 
admitted to prove that the articles had been delivered, not upon the 
credit of the defendant, but upon that of her own husband. As her 
husband, however, was neither a party to the suit, nor interested in 
the result, it is manifest that the effect of her testimony was not to 
charge or in any manner prejudice him, but simply to discharge the 
defendant. It is true her evidence might have led toa suit against 
her husband, but in such a suit she could not have been a witness, nor 
could evidence of her former declaration, although under oath, have 
been received. It cannot, therefore, be said that she was a witness 
against her husband within the true meaning of the rule, which 
excludes such testimony. 

Much reliance was placed on the modern case of Abercrombie v. 
Hickman, (8 Adolph. and Ellis, 683,) in which it was alleged that the 
Court of King’s Bench held the husband to be a competent witness 
in behalf of his wife, on the ground that if he was interested at all, 
his interest was only contingent; but upon an attentive examination 
of the case, we are satisfied that the true ground of the decision was, 
not merely that the husband had no interest, but that there was an 
entire deficiency of proof as to the interest of the wife herself. She 
was entitled to an annuity, her right to which was not in dispute, 
and it did not appear that the sufficiency of the fund upon which the 
annuity was charged, was at all dependent upon a recovery in the 
suit. For aught that appeared, her interest could not be affected, what- 
ever judgment might be given. The husband, therefore, was not 
admitted as a witness for his wife. 

So far as we have been able to discover, the only decisions that 
give any countenance tothe argument on the part of the plaintiff, are 
the two cases in Massachusetts of Richardson v. Learned, (10 Picker- 
ing, 261,) and Dyer v. Homer, (22 Pickering, 251,) and these, it can- 
not be denied, bear a very close analogy to the present. In each of 
these cases a husband was admitted to testify, in effect, on behalf of 
his wife, who, as a cestu que trust, was directly interested in the pro- 
perty or fund, which was the subject in dispute, and he was admitted 
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upon the ground that his personal interest, if any he had, was remote 
and contingent. It isa circumstance, however, which greatly detracts 
from the consideration to which these cases might be otherwise enti- 
tled, that in each of them the question of the interest of the husband, 
is that which was alone considered by the court, without the slightest 
allusion to the reasons of policy upon which, by the consent of all 
the English authorities, the rule of exclusion is in reality founded. 
Those reasons may have been overlooked or forgotten, but it cannot 
be said that they were deliberately rejected. If, however, without 
insisting upon this remark, we admit that Richardson v. Learned, and 
Dyer v. Homer, are evidence of the law as it now exists in Massa- 
chusetts, we are constrained to add, that they are a very plain de- 
parture from the law, which, in this state, has invariably been fol- 
lowed, and to which we hold ourselves bound to adhere. That law 
is that husbands and wives are not competent witnesses for or against 
each other, in any suit, in which either is a party, or in the event of 
which either has a direct and certain interest. Whether the testimony 
must be excluded where the interest is only future and contingent, it 
is not necessary to determine, since in this case the interest of Mrs. 
Pickering is immediate and certain. 

The judgment of the Special Term must, therefore, be affirmed 
with costs. 


Before SANDFORD, MASON, and CAMPBELL, Justices. 


Tue‘ Mayor, Atpermen AND Commona.ty or THE City or New-York, 
Respondents, against James Price, Ropert L. Crooxe anp Lymay 
Canpee, Appellants. 


[July Term, 1851.] 


In au action on a joint and several bond or obligation against three defendants, one of whom 
is principal and the others sureties, the parties defendants may bo examined as witnesses 
for each other under the 397th section of the Code of Procedure. 


This was an appeal from the decision made at special term. The 
facts are sufficiently stated in the opinion of the court. 


H. H. Burlock, for Appellants. 


H. E. Davizs and H. H. Anderson, for Respondents. 


By the Court.—Mason, J.—The defendants’ counsel on the trial, 
called as a witness, on the part of the defendant Price, Lyman Can- 
dee, one of his co-defendants. The Plaintiffs’ counsel objected to 
his being so examined, on the ground of his being a party lefendant 
to the suit, and the court sustained thé objection, to which decision 
the defendants’ counsel excepted. The defendants’ counsel then 
offered the defendant Price as a witness for his co-defendants, 
Crooke and Candee. The plaintiffs’ counsel objected to his compe- 
tency on the same ground, to wit, that he was a party to the suit, 
and the judge refused to permit him to be sworn on behalf of his co- 
defendants, and the defend.:nts’ counsel excepted. 

The 397th section of the code authorizes a party to be examined 
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on behalf of his co-plaintiff or co-defendant, but the examination 
thus taken it is provided shall not be used on behalf of the party 
examined. Under this section, we have held that, in an action 
against several defendants on a joint contract, one defendant cannot 
be examined on behalf of one of his co-defendants, except to prove 
some defence, as infancy, or a discharge personal to such co-defend- 
ant, because, as the judgment must be against all or none, the evi- 
dence must necessarily enure to the benefit of the witness. 

In the present case, the complaint sets up a joint obligation by the. 
three defendants, executed by Price as principal, and the other de- 
fendants as his sureties; but the obligation itself, when produced in 
evidence by the plaintiff, appeared to be several as well as joint. 
The question then arises, whether a separate judgment can be ren- 
dered in this action against Price or against Candee. Under the 
old system this could not have been done ; the general rule was, that, 
by uniting the several obligors or contractors on a joint and several 
obligation in one action, the plaintiff elected to consider it as a joint 
obligation, and that he must abide by that election. He must re- 
cover against all or none. This was so held in the recent case of 
Miller v. McCagg, 4th Hill, 35, which was brought on a joint and 
several note, in which one of the makers signed as surety for the 
other; one of the defendants was offered as a witness for his co- 
defendants, under the provision of the act, (2d R.S., 447, § 15, 3d ed.,) 
by which, where different parties to a bill or note were sued jointly, 
one of the defendants might examine in his behalf any co-defendant 
in all cases where he would have been entitled to the testimony had 
the suit been brought in the form theretofore used, that is, against 
makers and endorsers separately. The court held that different par- 
ties “meant makers and endorsers, and that two or more makers or 
joint endorsers made but one party.” It had previously been held in 
Platner v. Johnson, (3d Hill, 476.) that in a suit against several ma-. 
kers of a joint and several note, the plaintiff had no right to sever the 
action and take judgment against one of the defendants. But the 
136th section of the code, we think, authorizes a judgment in this ac- 
tion against either of these defendants. It provides that, if all the 
defendants to an action have been served with the summons, judg- 
ment may be taken against any or either of them severally, where 
the plaintiff would be entitled to judgment against such defendant 
or defendants, if the action had been against them or any of them 
alone. Now, although the plaintiff in this suit had complained against 
the defendants solely as joint obligors, yet, on production of the bond 
in evidence, it was apparent that the plain’iffs could have recovered 
against any one of them in a separate action. We are of opinion, 
therefore, that the learned judge erred in excluding the defendants 
from being examined as witnesses for each other. After overruling 
several other exceptions taken by the defendants at the trial, the 
judge thus coneludes. We are of opinion that none of the exceptions 
are well taken, except those which related to the exclusion of the 
defendants Price and Candee as witnesses for each other. On the 
ground of their exclusion, and on that ground alone the judgment 
must be reversed, and a new trial ordered. 





